FLYING CLOUD AIRPORT
JOINT AIRPORT ZONING BOARD

In the Matter of Adopting a FINAL STATEMENT OF LEGAL
Flying Cloud Airport AUTHORITY, FINDINGS OF FACT,
Zoning Ordinance CONCLUSIONS OF LAW, AND ORDER

The Flying Cloud Airport Joint Airport Zoning Board (the “FCM JAZB”) convened to
consider adoption of a Flying Cloud Airport Zoning Ordinance (“FCM Zoning Ordinance”),
which will regulate the use of property and the height of structures and objects of natural
growth in the vicinity of the Flying Cloud Airport (“FCM” or “Airport™).

The FCM JAZB, having reviewed and considered the public record before it, intends to
adopt the FCM Zoning Ordinance. In support of its action, the FCM JAZB hereby summarizes
its legal authority in this Final Statement of Legal Authority, Findings of Fact, Conclusions of

Law, and Order; and finds, concludes and orders as follows.
I. LEGAL AUTHORITY

A. State Law: Authority and Purpose of Airport Zoning

1. The general authority to zone around the Airport is established in Minnesota Statutes
§§ 860.061 — 360.074 (“Airport Zoning Statute”).
2. The Minnesota Legislature (“Legislature”) found that airport hazards endanger lives

and property of users of an airport and of occupants of land in its vicinity and may
reduce the size of the area available for the landing, taking- off, and maneuvering of
aircraft, thereby impairing the utility of an airport. See Minn. Stat. § 360.062.

8. The Legislature also found that the social and financial costs of disrupting existing land
uses around airports in built-up urban areas often outweigh the safety benefits of a
reduction in airport hazards. See Minn. Stat. § 360.062.

4. The Legislature then declared that the creation of airport hazards is a public nuisance
and an injury to the community served by the airport, and that the creation of airport
hazards should be prevented. See Minn. Stat. § 360.062.

5. The Legislature also declared that the elimination or removal of existing land uses is
not in the public interest and should be avoided whenever possible consistent with
reasonable standards of safety. See Minn. Stat. § 360.062.

6.  Zoning authority within the Airport approach zones extends two miles from the
Airport boundary for location, size and use of buildings and for population density.
Zoning authority outside the Airport approach zones extends one and one-half miles
for height restrictions and one mile for land use. See Minn. Stat. § 360.063, subd. 1.(b).



B. State Law: Joint Airport Zoning Boards

7.

10.

Joint airport zoning boards (“JAZB”) are authorized where “an airport is owned or
controlled by a municipality and an airport hazard area appertaining to the airport is
located within the territorial limits of another county or municipality.” Minn. Stat. §
360.063, subd. 3.

JAZBs have the authority to adopt, administer, and enforce airport zoning regulations.
See Minn. Stat. § 360.063, subd. 3.

The Metropolitan Airports Commission (“MAC”) is recognized as an “owning or
controlling municipality” for purposes of the Airport Zoning Statute, and is specifically
required to request creation of a JAZB for the Airport. See Minn. Stat. § 363.063, subd.
3.

If a JAZB fails to adopt airport zoning regulations, or adopts regulations which do not
conform to the standard prescribed by the Minnesota Commissioner of Transportation
(“Commissioner”), the Commissioner may adopt airport zoning regulations for the
airport. See Minn. Stat. § 860.063, subd. 6.

C. State Law: Requirements and Considerations for Airport Zoning Regulations

11.

12.

13.

14.

15.

Standards of the Commissioner defining airport hazard areas and categories of
permitted uses must be reasonable, and none can impose a requirement or restriction
that is not reasonably necessary to effectuate the purposes of the Airport Zoning
Statute. See Minn. Stat. § 360.066, subd. 1.

Likewise, a JAZB's airport zoning regulations must be reasonable, and none can impose
a requirement or restriction that is not reasonably necessary to effectuate the purposes
of the Airport Zoning Statute. See Minn. Stat. § 360.066, subd. 1.

In determining what airport zoning regulations to adopt, both the Commissioner and
the JAZB must consider, among other things, “the character of flying operations
expected to be conducted at the airport, the location of the airport, the nature of the
terrain within the airport hazard area, the existing land uses and character of the
neighborhood around the airport, the uses to which the property to be zoned are
planned and adaptable, and the social and economic costs of restricting land uses versus
the benefits derived from a strict application of the standards of the commissioner.” See
Minn. Stat. § 860.066, subd. 1.

To ensure the minimum disruption of existing land uses, the JAZB’s zoning regulations
must distinguish between the creation or establishment of a use and the elimination of
an existing use. The JAZB must avoid the elimination, removal, or reclassification of
existing uses to the extent consistent with reasonable standards of safety. See Minn.
Stat. § 360.066, subd. 1a.(a).

The JAZB’s zoning regulations cannot require that any structure or tree that does not
conform to the regulations when adopted be removed, lowered, altered, or interfered



with except as specifically permitted in other sections of the Airport Zoning Statute.
See Minn. Stat § 360.066, subd. 2.

D. State Law: Process for Adopting Airport Zoning Regulations

16.

17.

18.

19.

20.

21.

22.

The JAZB must hold a public hearing on its proposed zoning regulations before they are
submitted to the Commissioner for approval. Notice of the public hearing must be
provided as described in the Airport Zoning Statute. See Minn. Stat. § 360.065, subd. 1.
After the public hearing, the JAZB must submit its proposed zoning regulations to the
Commissioner, so the Commissioner can determine whether the regulations conform to
the standards prescribed by the Commissioner. The Commissioner must immediately
review the proposed regulations and report to the JAZB the Commissioner’s approval or
objections. See Minn. Stat. § 860.065, subd. 2.

If the Commissioner objects on the ground that the proposed zoning regulations do not
conform to the standards prescribed by the Commissioner, the JAZB must make the
necessary amendments to meet the objections unless the JAZB “demonstrates that the
social and economic costs of restricting land uses in accordance with the standards
outweigh the benefits of a strict application of the standards.” See Minn. Stat. §
360.065, subd. 2.

The JAZB cannot adopt the proposed zoning regulations until they are approved by the
Commissioner. See Minn. Stat. § 360.065, subd. 2.

A second public hearing must be held on the proposed zoning regulations after approval
by the Commissioner, but before final adoption by the JAZB. See Minn. Stat. § 860.065,
subd. 1.

After the second public hearing, the JAZB may adopt the proposed zoning regulations.
See Minn. Stat. § 360.065.

If a JAZB fails to adopt airport zoning regulations, or adopts regulations which do not
conform to the standard prescribed by the Commissioner, the Commissioner may adopt
airport zoning regulations for the airport. See Minn. Stat. § 360.063, subd. 6.

E. MnDOT'’s Model Standards

23. The Commissioner has promulgated standards for the adoption of airport zoning
regulations for public airports, which may be found at Minnesota Rules 8800.2400
(“MnDOT’s Model Standards” or “standards of the Commissioner”).

F Federal Standards

24. The Federal Aviation Administration (“FAA”) has established airspace safety standards
in Federal Aviation Regulation Part 77.

25. FAA has also established standards for the establishment of runway protection zones
(“FAA RPZ”). See FAA Advisory Circular 150/5300-13A.

26. There are no federal airport safety land use zoning standards beyond the FAA RPZs.



I1. FINDINGS OF FACT

A. The Original FCM JAZB (2009-2010)

27.

28.

29.

30.

31.

32.

33.

Pursuant to Minn. Stat. §360.063, subd. 3, MAC requested formation of the FCM JAZB
in 2009.

The FCM JAZB consisted of two members each from the cities of Eden Prairie,
Chanhassen, Shakopee, and Bloomington, as well as two members from MAC. In
addition, a chair was elected and appointed by the FCM JAZB members.

The FCM JAZB conducted its first meeting on July 16, 2009, and began by reviewing
the following major considerations in drafting the FCM Zoning Ordinance:

a. MnDOT’s Model Standards;

b. FCM’s unique characteristics in the context of existing and planned land uses
around 1it; and

c.  The goal to ensure a reasonable level of safety, while considering the social and
economic costs of regulating land use.

The guiding principle employed throughout the process was that of reasonableness as
defined in Minn. Stat. § 360.066, subd. 1, which provides that airport zoning regulations
must be reasonable and must not impose a restriction which is not reasonably necessary
to effectuate the purposes of sections 360.011 to 360.076.

Minn. Stat. § 860.066, subd. 1 also provides a list of considerations that the
Commissioner and a JAZB must consider in determining what airport zoning
regulations may be adopted. These considerations include “the character of the flying
operations expected to be conducted at the airport, the location of the airport, the
nature of the terrain within the airport hazard area, the existing land uses and
character of the neighborhood around the airport, the uses to which the property to be
zoned are planned and adaptable, and the social and economic costs of restricting land
uses versus the benefits derived from a strict application of the standards of the
Commissioner.”

Consistent with the provisions of Minn. Stat. §360.066, subd. 1, and with prior
Minneapolis-St. Paul International Airport zoning efforts, the FCM JAZB focused on
identifying land use controls necessary to ensure a reasonable level of safety while
considering the social and economic costs associated with implementing the proposed
land use controls.

MnDOT’s Model Standards include the following zones:

a. “MnDOT Model Zone A’, which restricts all buildings and uses that bring
together an assembly of persons and extends for a distance that is 2/3 of the
runway length. At FCM, MnDOT Model Zone A extends beyond the FAA RPZ
off each runway end.

b. “MnDOT Model Zone B”, which limits density and site population to 15 times
that of the site acreage. MnDOT Model Zone B extends beyond Zone A for a
distance that is 1/3 of the runway length.
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34.

35.

36.

37.

c. “MnDOT Model Zone C”, which is defined by a set radius from the runway
ends, has general land use restrictions against interfering with airport
operations, and is established at an elevation of 150 feet above an airport.

The FCM JAZB considered a land use analysis examining the existing land uses, the
character of the neighborhoods around the Airport, and the planned land uses around
the Airport that would be impacted by application of MnDOT’s Model Standards. The
FCM JAZB found that substantial property development and structural modification
restrictions would result from application of MnDOT’s Model Standards.
Consequently, the FCM JAZB directed preparation of a Safety/Risk Study (“2009
Safety/Risk Study”) to evaluate the reasonableness of potential land use restrictions
pertaining to areas oft' the runway ends at FCM based upon the probability of an
accident occurring in MnDOT Model Zone A beyond the FAA RPZ and MnDOT
Model Zone B, the character of flying operations expected to be conducted at the
Airport, the location of the Airport, and the nature of the terrain in the Airport
vicinity. The 2009 Safety/Risk Study used the same target risk standard and overall
methodology that had previously been developed for the Minneapolis/St. Paul
International Airport zoning process of one accident per 10,000,000 flight operations.
The 2009 Safety/Risk Study found that the accident probability exceeded the targeted
risk standard in certain areas outside the FAA RPZ at FCM; however, the accident
probability in areas that are or could likely be developed to accommodate congregations
of people within MnDOT’s Model Zones A and B (outside the FAA RPZ) (“Occupant
Areas”) was less than the targeted risk standard.

The FCM JAZB also considered the social and economic impact to the surrounding
communities of strictly implementing MnDOT’s Model Standards (“2010 Economic
Impact Analysis”). For this task, Eden Prairie's planning and economic development
team identified the impacts related to lost private property development potential,
property taxes, and employment. The FCM JAZB found that implementation of
MnDOT’s Model Standards would result in an estimated loss of $150,000,000 in
commercial development, $12,000,000 in residential development, and $600,000 in
annual property taxes.

Based on these considerations, the requirements of Minn. Stat. § 860.066, subd. 1, and
the information reviewed and analyzed as part of the FCM JAZB’s meeting process, the
FCM JAZB decided to propose a draft FCM Zoning Ordinance that departed from
MnDOT’s Model Standards in the following areas:

a. Safety Zone A was co-terminus with the FAA RPZ.

b. Safety Zone B use restrictions (1) did not include site acre/structure limitations
and site area to building plot area ratios and population criteria, (2) allowed
ponding below an elevation of eight hundred sixty-five (865) feet above mean
sea level along any bluff of the Minnesota River, and (3) added continuous open
acreage requirements such that a minimum of 20% of the total Safety Zone B



38.

39.

40.

41.

acreage or 20 acres, whichever is greater, be contiguous open space as an added
margin of safety.

Leveraged the FAA 7460 Review Process as the initial screening process for the
approval of structures in the vicinity of the Airport that meet FAA's 7460
review criteria, with a separate process for addressing tree heights.

Allowed for the improvement, expansion and development of new residential
uses in existing and planned residential land use areas in Safety Zone B. These

residential uses were to be treated as conforming uses.

The draft FCM Zoning Ordinance also established airspace surfaces, airspace zones and

height limitations in the vicinity of the Airport; provided for nonconforming uses,

zoning permits, and variances; and addressed administration, enforcement, and appeals.
On April 29, 2010, the FCM JAZB held a public hearing on the draft FCM Zoning
Ordinance. A public comment period was also open from April 8 to May 7, 2010.

On December 27, 2010, the FCM JAZB submitted the draft FCM Zoning Ordinance to
the Commissioner for review, pursuant to Minn. Stat. § 860.065, subd. 2. The FCM
JAZB also submitted the FCM JAZB’s meeting record and documentation related to the
public comment and hearing process.

Shortly thereafter, MAC made a request to the Commissioner on behalf of the FCM
JAZB to temporarily suspend review of the draft FCM Zoning Ordinance due to legal

uncertainties surrounding airport zoning resulting from pending litigation in the state.

B. The Reconvened FCM JAZB (2017-Present)

42.

43.

44

The FCM JAZB reconvened in September 2017 and consists of two members each from

the cities of Eden Prairie, Chanhassen, and Shakopee, as well as two members from
MAC. In addition, a chair was elected and appointed by the FCM JAZB members. The
city of Bloomington is not participating in the FCM JAZB because the proposed zoning

surfaces do not extend into Bloomington’s municipal boundaries.
The reconvened FCM JAZB conducted its first meeting on September 21, 2017, and

conducted four meetings between September 2017 and April 2018.
The FCM JAZB considered an update to the 2009 Safety/Risk Study (“2017
Safety/Risk Study”).

a.

The 2017 Safety/Risk Study included consideration of changes in airfield
configuration since 2009, as well as updated analysis areas, updated accident
frequency data, refined location and distribution of aircraft accident data,
updated operations forecast data, and updated calculation of accident
probabilities.

The 2017 Safety/Risk Study confirmed that the conclusions of the 2009
Safety/Risk Study remain valid in terms of the risk of an aircraft accident in
the vicinity of FCM. Specifically, the accident probability in existing or planned
Occupant Areas is less than the targeted risk standard of one accident per

10,000,000 flight operations, or once every 185 years.
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45.

46.

c. Therefore, the 2017 Safety/Risk Study confirmed that a strict application of
MnDOT’s Model Standards exceeds what is necessary to provide a reasonable
level of safety at FCM.

The FCM JAZB also considered an update to the 2010 Economic Impact Analysis
(“2017 Economic Impact Analysis”).

a. In determining what zoning regulations may be adopted, state law requires both
the Commissioner and a JAZB to consider “the uses to which the property to be
zoned are planned and adaptable, and the social and economic costs of
restricting land uses versus the benefits derived from a strict application of the
standards of the Commissioner.” Minn. Stat. § 360.066, subd. 1.

b. The City of Eden Prairie’s planning and economic development team updated
the impacts related to lost private property development potential, property
taxes, and employment in the 2017 Economic Impact Analysis.

c. The 2017 Economic Impact Analysis found that implementation of MnDOT’s
Model Standards versus the FCM JAZB’s draft FCM Zoning Ordinance would
result in an estimated loss of 18.4 acres and $38,000,000 to $58,000,000 in
commercial development, 2.7 acres and $6,000,000 to $15,000,000 in residential
development, and $139,000 to $257,000 in annual property taxes. The combined
total development and 20-year aggregated property tax impact of
implementing MnDOT’s Model Standards versus the FCM JAZB'’s draft FCM
Zoning Ordinance would be approximately $56,000,000 to $69,000,000. In
addition, implementation of MnDOT’s Model Standards would result in a
reduction in employment generation potential of approximately 600 to 1,000
jobs.

d. The 2017 Economic Impact Analysis did not consider the financial cost of
takings claims that may arise from implementation of MnDOT’s Model
Standards.

Finally, the FCM JAZB considered updates to the proposed FCM Zoning Ordinance.
The draft FCM Zoning Ordinance was updated to reflect current conditions and trends,
including airfield configuration, and to clarify certain provisions. These updates are
described and shown in full in the Airport Zoning Ordinance Update Technical Report.

C. The First Public Hearing

47.

48.

49.
50.

On January 18, 2018, the FCM JAZB approved an updated draft FCM Zoning
Ordinance for the first public hearing required by Minn. Stat. § 360.065, subd. 1.

The public comment period for the draft FCM Zoning Ordinance was open from
February 12, 2018 to March 14, 2018. A public hearing was held on February 27, 2018.
Notice of the public hearing was provided as required by Minn. Stat. § 360.065, subd. 1.
Twelve people signed in on the attendance sheets. All persons in attendance and
wishing to do so were given an opportunity to testify or provide written comments. No

members of the public provided verbal testimony at the public hearing.
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51.

52.

Four written comments were received and written responses provided.
A full record of the public hearing process is set forth in Appendix 11 of the Airport
Zoning Ordinance Update Technical Report.

D. The First Submittal

53.

54.

55.

56.

57.

58.

Minn. Stat. Section 860.065, subd. 2 requires a JAZB to submit its proposed zoning
regulations to the Commissioner in order that the Commissioner may determine
whether the regulations conform to the standards prescribed by the Commissioner.

On April 5, 2018, the FCM JAZB accepted a report on the public hearing and approved
submission of the following materials to the Commissioner:

a. Submittal letter;

b. FCM JAZB meeting record,;

c. Public Hearing Report;

d. Airport Zoning Ordinance Update Technical Report; and

e. Draft FCM Zoning Ordinance dated January 18, 2018 (“First Submittal Draft
FCM Zoning Ordinance”).

On April 18, 2018, FCM JAZB chair Brad Aho transmitted the above-listed materials to
the Commissioner.

Under Minn. Stat. Section 860.065, subd. 2, the Commissioner must immediately
examine the proposed regulations and report to a JAZB the Commissioner’s approval or
objections.

On June 11, 2018, MnDOT responded to the FCM JAZB and objected to the First
Submittal Draft FCM Zoning Ordinance for the following departures from MnDOT’s
Model Standards:

a. “Safety Zone A is reduced in size from the state standard.”

b. “Safety Zone B does not restrict the density of populations or the ratio of site
area to building plot areas described in state standards.”

c. “Areas identified as “Permitted Residential Areas” in the ordinance are exempted
form Zone A and B restrictions. This is a departure from standards. The
analogous term within state standards is an ‘established residential
neighborhood’ that must have existed on January 1, 1978.”

On August 1, 2018, MnDOT and FCM JAZB representatives met for dialogue. At that
meeting, MnDOT stated that the FCM JAZB should consider the following points prior
to its second submission of the draft FCM Zoning Ordinance:

a.  “The airport sponsor owns a majority of the land in state safety zones A and B.
Therefore, these areas can and should be zoned to the Commissioner’s
standards. There is no social and economic cost to zoning airport-owned land as
that land has already been obligated to an aeronautical purpose.”

b. “Undevelopable natural features such as lakes and wetlands should be zoned to

the Commissioner’s standards, as there is no cost to doing so.”



“The ordinance contains provisions previously understood to be in violation of
current state statute. (See section IX A. regarding FAA’s 7460 Obstruction
Evaluation). The variance process does not comply with the process detailed in
Minn. Stat. § 860.067, subd. 2. I'inally, MnDOT notes that the FAA, in its
obstruction determinations, does not consider land use issues, which is the
concern of the local board of adjustment in a variance determination.”

“The methodology used to perform the analysis has led the [FCM7] JAZB to
create a ‘custom ordinance.” . .. [T Jhe [FFCM] JAZB should make a bona fide
attempt to adopt the Commissioner’s standard and justify departures from the
standards.”

“The Safety/Risk Study Update is not compelling:

1. Historical crash point data should be generalized to avoid an implication
of precision. The precise location of historical crashes is less relevant
than the general areas where crashes occur.

ii. The method by which crash point data is aggregated lends itself to
logical errors. Similarly -sized zones and more crash prone areas could
be labeled with less risk.”

“The safety study occupant areas do not match the controls put in place by the
ordinance. Occupant areas are used to justify a departure from the standards but
development is not limited to occupant areas. The ordinance only provides ‘20%
contiguous open space’. This leaves much of the developable land not
contemplated within the safety study.”

E. The FCM JAZB's Supplemental Analysis

59.

60.

The FCM JAZB representatives did not concur with the assertions MnDOT made at
the August 1, 2018, meeting.

Nevertheless, the FCM JAZB considered MnDOT’s objections and input, and
considered a supplemental safety/risk analysis (“Supplemental Safety/Risk

Analysis”).

a.

The 2017 Safety/Risk Study confirmed that the accident probability in existing
or planned Occupant Areas (shown in Figure 1 of the Supplemental
Safety/Risk Analysis) was less than the targeted risk standard of one aircraft
accident per 10,000,000 flight operations, or once every 185 years. This showed
that a strict application of MnDOT’s Model Standards to the Occupant Areas
exceeds what is necessary to provide a reasonable level of safety at FCM.

The purpose of the Supplemental Safety/Risk Analysis was to test the technical
conclusions supporting the First Submittal Draft FCM Zoning Ordinance in a
manner that considered MnDOT’s objections and input.

The Supplemental Safety/Risk Analysis asked, in particular, whether there is
empirical data that supports the application of MnDOT’s Model Standards to



61.

62.

63.

the Occupant Areas. The Supplemental Safety/Risk Analysis found that the
answer is “no”.

d. The methodology employed in the Supplemental Safety/Risk Analysis includes
consideration of generalized accident location data to avoid an implication of
precision, normalized accident location data to account for runway use patterns
and the number of data points off each runway end to ensure each location is
considered equally, calculation of accident probabilities using geo-spatial
analysis, calculation of average accident probabilities in the Occupant Areas and
in areas adjacent to Occupant Areas that are located just outside MnDOT’s
Model Zones A and B (“Occupant Areas Buffer”), application of statistical
factors to develop a 95% confidence interval probability range, and comparison
of the accident probability range (at 95% confident level intervals) for the
Occupant Areas versus the accident probability range for the Occupant Areas
Bufter.

e. The Occupant Areas were compared to the Occupant Areas Buffer because
MnDOT’s Model Standards do not prescribe site population and building
density limitations in the Occupant Areas Bufter or in other areas outside of
MnDOT’s Model Safety Zones A and B. In other words, MnDOT’s Model
Standards do not prevent the uses in the Occupant Areas Bufter that are
existing or planned in the Occupant Areas.

t. The Supplemental Safety/Risk Analysis found no evidence that the probability
of an aircraft accident within the Occupant Areas is greater than in the
Occupant Areas Buffer.

g. Therefore, the FCM JAZB found that there is no safety benefit to restrict land
uses within the Occupant Areas when compared to adjacent parcels in the
Occupant Areas Buffer.

Both the 2017 Safety/Risk Study and the Supplemental Safety/Risk Analysis show that
a strict application of MnDOT’s Model Standards to the Occupant Areas exceeds what
is necessary to provide a reasonable level of safety at FCM.

Since there is no empirical data that supports the imposition of MnDOT’s Model
Standards in the Occupant Areas, application of MnDOT’s Model Standards in the
Occupant Areas is “not reasonably necessary to effectuate the purposes” of the Airport
Zoning Statute. See Minn. Stat. § 360.066, subd. 1 (requiring airport zoning regulations
to be reasonable and not “impose a requirement or restriction which is not reasonably
necessary to effectuate the purposes of sections 360.011 to 360.076").

Based on MnDOT’s objections and input, the Supplemental Safety/Risk Analysis, and
the requirements of the Airport Zoning Statute, the following amendments have been
made to the First Submittal Draft FCM Zoning Ordinance (“Second Submittal Draft
FCM Zoning Ordinance”):
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64.

Safety Zone A is expanded to include land within MnDOT Model Zone A, and
is modified to exclude the Occupant Areas.
Safety Zone A land use controls are modified to be consistent with those
prescribed in MnDOT’s Model Standards. Where Safety Zone A overlies the
FAA RPZ, however, land uses within the FAA RPZ will be governed by
applicable FAA Advisory Circulars, Orders, or other guidance.
Satety Zone B is modified to include land within MnDOT’s Model Zone B, and
is modified to exclude the Occupant Areas.
Safety Zone B land use controls are modified to be consistent with those
prescribed in MnDOT’s Model Standards, with additional restrictions placed on
ponds or other uses that might attract waterfowl or other birds.
References to “Permitted Residential Areas” are removed, as these residential
parcels are part of the Occupant Areas that have been excluded from Safety
Zones A and B. These areas are still subject to Safety Zone C airspace and
general land use controls.
A clarification has been added that a hazard determination under an FAA 7460
Obstruction Evaluation is a general restriction applicable to all zones.
The provision allowing the results of an FAA 7460 Obstruction Evaluation to
stand in lieu of a variance for proposed structures that exceed the height
limitations has been removed.
Certain definitions have been removed to reflect the changes described above.
The exhibits and grid maps attached to the First Submittal Draft FCM Zoning
Ordinance have been updated to reflect the changes described above, including:

1. Updates to Exhibits B and C to reflect changes to Safety Zones A and B;

and
ii. Updates to Safety Zones Within Zoning Limits Grid Maps to reflect
changes made to Safety Zones A and B.

The FCM JAZB also reviewed its consideration of “the uses to which the property to be

zoned are planned and adaptable, and the social and economic costs of restricting land

uses versus the benefits derived from a strict application of the standards of the

Commissioner” as required by Minn. Stat. § 360.066, subd. 1.

a.

The proposed amendments to the First Submittal Draft FCM Zoning
Ordinance do not affect the 2017 Economic Impact Analysis because the
proposed amendments do not add land use restrictions to the areas of potential
development (i.e., the Occupant Areas).

The 2017 Economic Impact Analysis shows that implementation of MnDOT’s
Model Standards versus the FCM JAZB’s Second Submittal Draft FCM Zoning
Ordinance would result in an estimated loss of 13.4 acres and $38,000,000 to
$58,000,000 in commercial development, 2.7 acres and $6,000,000 to
$15,000,000 in residential development, and $139,000 to $257,000 in annual
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property taxes. The combined total development and 20-year aggregated
property tax impact of implementing MnDOT’s Model Standards versus the
FCM JAZB’s Second Submittal Draft FCM Zoning Ordinance is approximately
$56,000,000 to $69,000,000.

c. The 2017 Economic Impact Analysis shows that implementation of MnDOT’s
Model Standards would result in a loss of employment generation potential of
approximately 600 to 1,000 jobs.

d. Implementation of MnDOT’s Model Standards could also result in substantial
financial costs related to takings claims.

e. The social and economic costs resulting from a strict application of MnDOT’s
Model Standards are substantial and would have a substantial negative impact

on the communities surrounding the Airport.

FE The Second Submittal

65.

66.

67.

68.

69.

70.

Minn. Stat. § 860.065, subd. 2 provides that if the Commissioner objects on the ground
that the proposed zoning regulations do not conform to the standards prescribed by the
Commissioner, a JAZB must make the necessary amendments to meet the objections
unless the JAZB “demonstrates that the social and economic costs of restricting land
uses in accordance with the standards outweigh the benefits of a strict application of
the standards.”
The Second Submittal Draft FCM Zoning Ordinance does not conform to MnDOT’s
Model Standards by excluding the Occupant Areas.
The social and economic costs of restricting land uses in accordance with MnDOT’s
Model Standards in the Occupant Areas exceed $56,000,000 in combined total
development and 20-year aggregated property tax impact and exceed a reduction in
employment generation potential of 600 jobs, while a strict application of MnDOT’s
Model Standards in the Occupant Areas provides no safety benefit as shown in the
Supplemental Safety/Risk Analysis.
Therefore, the social and economic costs of restricting land uses in accordance with
MnDOT’s Model Standards outweigh the benefits of a strict application of MnDOT’s
Model Standards.
The Second Submittal Dratt FCM Zoning Ordinance exceeds FAA standards for the
establishment of safety zones.
On September 13, 2018, the FCM JAZB approved submission of the following materials
to the Commissioner:

a. Submittal letter

b. FFCM JAZB Meeting Record

c. Draft FCM JAZB Statement of Legal Authority, Findings of Fact, Conclusions

of Law, and Order
d. Second Submittal Draft FCM Zoning Ordinance dated September 13, 2018.
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71.

72.

73.

T4.

On September 21, 2018, FCM JAZB chair Brad Aho transmitted the above-listed
materials to the Commissioner.

On November 14, 2018, MnDOT responded to the FCM JAZB and requested the
opportunity for dialogue.

On November 29, 2018, MnDOT and FCM JAZB representatives met and MnDOT
requested supplemental information regarding social and economic costs.

On December 21, 2018, following additional dialogue with MnDOT, FCM JAZB
representatives submitted supplemental information to MnDOT regarding the social
and economic cost analysis (“Supplemental Economic Impact Analysis”).

a. The purpose of the Supplemental Economic Impact Analysis was to provide
additional explanation of the factors and rationale for excluding Occupant
Areas from Safety Zones A and B (as proposed in the Second Submittal Draft
FCM Zoning Ordinance).

b. In particular, the Supplemental Economic Impact Analysis describes the
percentage of land area zoned to MnDOT’s Model Zones, and explains factors
and rationales for excluding established residential areas, three land parcel areas
with existing commercial and industrial uses, and six MAC-owned land parcels
identified to support non-aeronautical development.

c.  Both the 2017 Economic Impact Analysis and the Supplemental Economic
Impact Analysis show that the social and economic costs resulting from a strict
application of MnDOT’s Model Standards are substantial and would have a
substantial negative impact on MAC and the communities surrounding the
Airport.

d. The Supplemental Economic Impact Analysis confirms that the social and
economic costs of restricting land uses in accordance with MnDOT’s Model
Standards outweigh the benefits of a strict application of MnDOT’s Model
Standards.

G. Commissioners Interim Order

75.
76.

7.

78.

On January 3, 2019, the Commissioner issued Order No. 622 (“Interim Order”).

The Commissioner concluded that a departure from strict application of MNDOT’s
Model Standards is reasonable and that the social and economic costs of restricting land
use in accordance with MnDOT’s Model Standards outweigh the benefits of a strict
application of MnDOT’s Model Standards, except in the case of two MAC-owned land
parcels (“Parcels X and Y”).

The Commissioner approved the Second Submittal Draft FCM Zoning Ordinance dated
September 13, 2018 subject to amendment by the FCM JAZB to meet MnDOT’s Model
Standards for Parcels X and Y.

On January 7, 2019, the FCM JAZB considered the Interim Order and approved
amendment of the Second Submittal Draft FCM Zoning Ordinance to meet MnDOT’s
Model Standards for Parcels X and Y (“Proposed Final FCM Zoning Ordinance”).
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79.

80.

The FCM JAZB approved submission of the Proposed Final FCM Zoning Ordinance to
MnDOT for final approval, and authorized a second public hearing upon receipt of
MnDOT’s final approval.

On January 7, 2019, FCM JAZB chair Brad Aho transmitted the Proposed Final FCM
Zoning Ordinance dated January 7, 2019, to the Commissioner.

H. Commissioners Order and Approval

81.
82.

83.

On January 17, 2019, the Commissioner issued Order No. 623 (“Final Order”).

The Commissioner concluded that the FCM JAZB complied with the Interim Order and
that the social and economic costs of restricting land use in accordance with MnDOT’s
Model Standards outweigh the benefits of a strict application of MnDOT’s Model
Standards.

The Commissioner approved the Proposed Final FCM Zoning Ordinance dated January
7,20109.

I The Second Public Hearing

84.

85.

86.

87.
88.

89.
90.

Minn. Stat. Section 860.065, subd. 1 requires a second public hearing to be held after
approval by the Commissioner and before final adoption by the FCM JAZB.

On February 28, 2019, the FCM JAZB held the second public hearing on the Proposed
Final FCM Zoning Ordinance dated January 7, 2019.

Notice of the public hearing was provided as required by Minn. Stat. § 360.065, subd. 1.
The public comment period was open from IFebruary 11, 2019 to March 13, 2019.

Five people signed in on the attendance sheets. All persons in attendance and wishing to
do so were given an opportunity to testify or provide written comments. No members
of the public provided verbal testimony at the public hearing.

Four written comments were received and written responses provided.

A full record of the second public hearing process is set forth in the Public Hearing
Report.

J. Adoption by the FCM JAZB

91.

92.

93.

On April 10, 2019, the FCM JAZB met and accepted the Public Hearing Report on the
second public hearing.

No material changes were made to the Proposed Final F'CM Zoning Ordinance dated
January 7, 2019, as approved by the Commissioner and presented at the second public
hearing.

The FCM JAZB approved this Final Statement of Legal Authority, Findings of Fact,
Conclusions of Law, and Order, and adopted the Final Flying Cloud Airport Zoning
Ordinance.
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94%.

95.

96.

97.

98.

99.

100.

101.

102.
103.

104.

105.

106.

III. CONCLUSIONS OF LAW

The FCM JAZB was properly constituted as required by Minn. Stat. § 360.063, subd. 3,
and all meetings of the FCM JAZB were open to the public.

The FCM JAZB held public hearings and provided notice, as required by Minn. Stat. §
360.065, subd. 1.

The FCM JAZB complied with the procedural requirements for approval and adoption
of airport zoning regulations, as required by Minn. Stat. § 360.065.

The FCM JAZB followed the statutory requirements in determining what airport
zoning regulations to adopt by considering, among other things, “the character of flying
operations expected to be conducted at the airport, the location of the airport, the
nature of the terrain within the airport hazard area, the existing land uses and
character of the neighborhood around the airport, the uses to which the property to be
zoned are planned and adaptable, and the social and economic costs of restricting land
uses versus the benefits derived from a strict application of the standards of the
commissioner.” See Minn. Stat. § 360.066, subd. 1.

A strict application of MnDOT’s Model Standards exceeds what is necessary to provide
a reasonable level of safety at FCM.

There is no statutory threshold that must be met to demonstrate that the social and
economic costs of restricting land uses in accordance with MnDOT’s Model Standards
outweigh the benefits of a strict application of MnDOT’s Model Standards.

The FCM JAZB has demonstrated that the social and economic costs of restricting land
uses in accordance with MnDOT’s Model Standards outweigh the benefits of a strict
application of MnDOT’s Model Standards, as required by Minn. Stat. § 860.065.

The Final Flying Cloud Airport Zoning Ordinance is reasonable and does not impose a
requirement or restriction which is not reasonably necessary to effectuate the purposes

of the Airport Zoning Statute, as required by Minn. Stat. § 360.066, subd. 1.
The Final Flying Cloud Airport Zoning Ordinance achieves a reasonable level of safety.

The Final Flying Cloud Airport Zoning Ordinance distinguishes between the creation
or establishment of a use and the elimination of an existing use, and avoids the
elimination, removal, or reclassification of existing uses to the extent consistent with
reasonable standards of safety, as required by Minn. Stat. § 360.066, subd. 1a.(a).

The Final Flying Cloud Airport Zoning Ordinance does not require that any structure
or tree that does not conform to the regulations when adopted be removed, lowered,
altered, or interfered with except as specifically permitted by other sections of the
Airport Zoning Statute, as required by Minn. Stat § 360.066, subd. 2.

The FCM JAZB and MAC have made a good-faith showing that they are in the process
of and will complete with due diligence an airport zoning ordinance in accordance with
the Airport Zoning Statute, as required by Minn. Stat. § 360.021, subd. 1.

Any findings that might properly be termed conclusions and any conclusions that might
properly be termed findings are hereby adopted as such.

15



IV. ORDER

After reviewing and considering the entire public record, including all information received by
the FCM JAZB, public testimony and written comments, and the Commissioner’s Orders, the
FCM JAZB concludes that the Final Flying Cloud Airport Zoning Ordinance should be adopted
for the reasons stated in this Final Statement of Legal Authority, Findings of Fact, Conclusions
of Law, and Order.

Approved on April 10, 2019.

I hereby certify that this is a complete, true, and correct copy of the Final Statement Of Legal
Authority, Findings Of Fact, Conclusions of Law, and Order as approved by the Flying Cloud

7N

7 v

Airport Joint Airport Zoning Board on April 10, 2019.

Brad Aho, Chair Kristin Berwald, Secretary
IFCM Joint Airport Zoning Board FCM Joint Airport Zoning Board

Date: April 10, 2019 Date: April 10, 2019

State of Minnesota

County of kl&ngk,P;! )

Subscribed and sworn to before me this 10t day of April, 2019, by Brad Aho and Kristin
Berwald, Chair and Secretary, respectively, of the Flying Cloud Airport Joint Airport Zoning
Board.

Qo lon Feliur

Notary Public

v‘}"_"'\'.s?

G JENNIFER RAE FELGER

~g/ Notary Public-Minnesota
My Commission Expires Jan 31, 2020
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